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U.S. Customs Service 


Treasury Decision 


(T.D. 85-23) 


Petitioner's Desire To Contest Decision Denying Domestic Inter- 
ested Party Petition Requesting Reclassification of Certain 
Color Television Picture Tubes Contained in Assemblies of 
Color Television Receivers 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of petitioner’s desire to contest decision on domes- 
tic interested party petition. 


SUMMARY: This document advises the public of the desire of sev- 
eral interested parties to contest Customs decision denying their 
petition requesting reclassification of color television picture tubes 
contained in assemblies of color television receivers as television 
picture tubes, color. The petitioners have advised Customs of their 
intention to file an action in the U.S. Court of International Trade. 


DATE: February 19, 1985. 


FOR FURTHER INFORMATION CONTACT: Bruce N. Shulman, 
Classification and Value Division, U.S. Customs Service, 1301 Con- 
stitution Avenue, NW., Washington, D.C. 20229 (202-566-2938). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


On September 19, 1983, a petition was filed with Customs under 
section 516, Tariff Act of 1930, as amended (19 U.S.C. 1516), on 
behalf of labor organizations representing American workers en- 
gaged in the manufacture and production of color television picture 
tubes directly comparable to the imported color television picture 
tubes which are the subject of the petition. 

The petitioners contended that an imported color television pic- 
ture tube, included in each assembly of color television receivers, 
which is currently classified by Customs as an unfinished article 
under the provision for television receivers and parts thereof, 
having a.picture tube, assemblies (including kits containing all 
parts necessary for assembly into complete receivers), color, in item 
685.14, Tariff Schedules of the United States (TSUS) (19 U.S.C. 
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1202), is more appropriately classified under the provision for tele- 
vision picture tubes, color, in item 687.35, TSUS. At the time the 
petition was filed, the rate of duty for merchandise classified under 
item 685.14, TSUS, was 5 percent ad valorem and the rate of duty 
for merchandise classified under item 687.35, TSUS, was 15 percent 
ad valorem. 

A notice of receipt of the petition was published in the Federal 
Register on January 26, 1984 (49 FR 3201), advising the public of 
petitioners’ contention and requesting comments on the petition. A 
notice of extension of time for comment was published in the Fed- 
eral Register on April 19, 1984 (49 FR 15568). Of the 28 comments 
received in response to the notice, 21 expressed general approval of 
the petition and requested its adoption and 7 stated their belief in 
the correctness of the current classification. 


DECISION ON PETITION AND Notice OF PETITIONERS’ DESIRE TO 
CoNntTEST 


After careful analysis of the comments received in response to 
the notice and further review of the matter, by letter dated Novem- 
ber 15, 1984 (CLA-2 CO:R:CV:V, 553020 BNS), the petitioners were 
informed through their counsel that Customs is of the opinion that 
the current classification is correct, and their petition was there- 
fore denied. In a summation of that letter, Customs stated: (1) In 
performing its classification function it must rely on whatever lan- 
guage is currently contained in the TSUS; (2) the merchandise in 
issue is properly classifiable under the eo nomine provision for tele- 
vision receivers and parts thereof, having a picture tube, assem- 
blies, color, in item 685.14, TSUS; (3) the merchandise in issue is an 
unfinished article classifiable under the superior heading to item 
685.14, TSUS, pursuant to General Headnote 10(h), TSUS; and (4), 
the ruling is consistent with and reaffirms a line of Customs rul- 
ings issued under item 685.20, TSUS, the predecessor provision to 
current item 685.14, TSUS. 

In response to Customs decision to deny the petition, on Decem- 
ber 13, 1984, the petitioners filed notice of their desire to contest 
the decision in accordance with section 516(c), Tariff Act of 1930, as 
amended (19 U.S.C. 1516(c)), and § 175.23, Customs Regulations (19 
CFR 175.23). 

Customs has reconsidered the matter in light of petitioners’ 
letter, but remains of the opinion that its November 15, 1984, deci- 
sion is correct. That decision will stand in the absence of a con- 
trary judgement rendered by the U.S. Court of International Trade 
or the U.S. Court of Appeals for the Federal Circuit. 


AUTHORITY 


This notice is published under the authority of § 516(c), Tariff 
Act of 1930, as amended (19 U.S.C. 1516(c)), and § 175.24, Customs 
Regulations (19 CFR 175.24). 





U.S. CUSTOMS SERVICE 


DRAFTING INFORMATION 


The principal author of this document was John E. Doyle, Office 
of Regulations and Rulings, U.S. Customs Service. However, per- 
sonnel from other Customs offices participated in its development. 

Dated: February 12, 1985. 


WILLIAM VON Raas, 
Commissioner of Customs. 


[Published in the Federal Register, February 19, 1985 (50 FR 7026] 








U.S. Court of Appeals for the 
Federal Circuit 


FREDERICK WHOLESALE CORP., APPELLANT v. UNITED STATES, 
APPELLEE 


Appeal No. 84-839 


(Decided February 8, 1985) 


Allan H. Kamanitz, of Siegel, Mandell & Davidson, P.C., of New York, New York, 
argued for appellant. 

Joseph I. Liebman, Attorney-in-Charge, Department of Justice, of New York, New 
York, argued for appellee. With him on the brief were Richard K. Willard, Acting 
Assistant Attorney General, David M. Cohen, Branch Director, Jerry P. Wiskin, 
Commercial Litigation Branch, International Trade Field Office. 

Steven P. Florsheim, and Robert B. Silverman, Mandel & Grunfeld, of New York, 
New York, were on the brief for Amicus Curiae. 


Appealed from: U.S. Court of International Trade. 
Judge CARMAN. 
Before Ricu, Davis, and BALpwin, Circuit Judges. 


Batpwin, Circuit Judge. 

This is an appeal by Frederick Wholesale Corp. from the judg- 
ment of the United States Court of International Trade, 585 F. 
Supp. 640 (Ct. Int’] Trade 1983), dismissing Frederick Wholesale’s 
action brought pursuant to 28 U.S.C. § 1581(a) for lack of subject 
matter jurisdiction. We affirm. 


BACKGROUND 


This action concerns an entry made at the New York Seaport on 
July 19, 1981 for which Frederick Wholesale was the importer. The 
parties have stipulated to the facts. We breifly summarize the rele- 
vant facts. 

On January 29, 1982 the entry papers for this entry were 
stamped “liquidated” and increased duties totaling $47.49 were as- 
sessed. The bulletin notice of liquidation for January 29, 1982 listed 
the liquidation of this entry and, along with other bulletin notices, 
was maintained in the New York Customhouse, Six World Trade 
Center, in New York City. Apparently, a bulletin notice of liquida- 
tion consists of a computer printout, and the bulletin notices for 
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the given liquidation date are placed in binders. For the time 
period relevant to this case, the binders were first placed on a table 
in Room 345 located on the third floor of the Customhouse. After 
30 days, the bulletin notices were transferred to Room 331 on the 
same floor of the Customhouse, and placed on an open shelf. The 
Customhouse is an eight-story building. On the second floor (plaza 
level), one finds the cashier’s office, information office, office direc- 
tory, and elevator to the upper floors. On the third floor there are 
36 offices. Rooms 345 and 331 are located in a public corridor near 
the elevators. When the bulletin notices were on the table in Room 
345 or on the shelf in Room 331, they were open, visible, and acces- 
sible to one who was in that room. However, there was no sign any- 
where in the Customhouse advising the public that the bulletin no- 
tices were maintained in Rooms 345 and 331. 

The parties also stipulated that Frederick Wholesale received, 
prior to January 29, 1982, a courtesy notice of liquidation for the 
entry which gave it actual knowledge of the impending liquidation 
of the entry for January 29, 1982. On February 5, 1982, Frederick 
Wholesale paid the increased duties in the amount of $47.49 found 
to be due and owing upon liquidation. Moreover, Frederick Whole- 
sale’s authorized law firm and customhouse broker had actual 
knowledge that, for the relevant time period, the bulletin notices of 
liquidation for New York Seaport entries were maintained and 
available for inspection in Room 345 of the Customhouse. 

On August 26, 1982, Frederick Wholesale filed a protest contest- 
ing the legality of the January 29 liquidation. The protest was 
denied and this action was commenced in the Court of Internation- 
al Trade. The United States moved to dismiss on the ground that 
the court lacked jurisdiction because Frederick Wholesale failed to 
file its protest within 90 days after notice of liquidation, as re- 
quired by 19 U.S.C. §1514(cX2)A) (1982). Frederick Wholesale 
argued that there was no valid liquidation because the United 
States Customs Service (Customs) failed to provide notice according 
to 19 U.S.C. § 1500(e) (1982)? and 19 C.F.R. § 159.9(b) (1984). Its 
main contention on the notice issue is that the bulletin notice of 
liquidation for the entry in question was not posted in a conspicu- 
ous place at the New York Customhouse and that no sign was 


1 The section ei eins strep 
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maintained in the Customhouse advising interested parties where 
notices of liquidation could be found. 

The Court of International Trade granted the United States’ 
motion to dismiss, concluding that the protest was not timely 
made. Finding that the bulletin notice of liquidation was in an 
“open and accessible place,” and thus was available to the importer 
in a conspicuous place, the court held that notice of liquidation had 
been properly given pursuant to 19 C.F.R. § 159.9(b). 

On appeal, Frederick Wholesale contends that the lower court er- 
roneously concluded that the bulletin notice of liquidation was 
posted in a “conspicuous place.” It argues that conspicuous posting 
requires not only that the bulletin notice be visible and accessible 
to one inside either Room 345 or 331, but that the rooms them- 
selves must be plainly visible and accessible to the ordinary inter- 
ested person. This, it says, was not the case because the rooms were 
inconspicuous and Customs maintained no signs directing persons 
to the rooms.* 


OPINION 


The relevant regulation, 19 C.F.R. § 159.9(b), provides Customs 
two methods of giving notice of the bulletin notices of liquidation. 
The first is posting the bulletin notices in a “conspicuous place” in 
the customhouse and the second is lodging the bulletin notices 


at some other suitable place in the customhouse in such a 
manner that it can readily be located and consulted by all in- 
terested persons, who shall be directed to that place by a 
notice maintained in a conspicuous place in the customhouse 
stating where notices of liquidation of entries are to be found. 


These methods of giving notice under section 159.9(b), intended for 
the benefit of importers and interested persons, are evaluated ac- 
cording to the standard of a prudent importer or other interested 
person exercising a reasonable amount of diligence. See, e.g., Com- 
monwealth Oil Refining Co. v. United States, 332 F. Supp. 203, 207 
(Cust. Ct. 1971). Using this standard, and based upon the undis- 
puted record, we conclude as a matter of law that notice was prop- 
erly given pursuant to 19 C.F.R. § 159.9(b) and thus that Frederick 
Wholesale’s protest was not timely. 

We have no difficulty in agreeing with the Court of International 
Trade’s conclusion that the bulletin notices were “posted in a con- 
spicuous place.” Frederick Wholesale does not dispute that the bul- 
letin notices displayed in Room 345 and later in Room 331 were 
open and accessible to importers and other interested persons, but 
argues that the rooms themselves were not so conspicuous as to 


* An amicus curiae, J.E. Mamiye & Sons, Inc., has filed a brief which makes arguments similar to those of 
appellant Frederick Wholesale. As to remedy, Frederick Wholesale requests a remand so that the Court of Inter- 
national Trade can pass upon its cross-motion for summary judgment that the entry was liquidated by operation 
of law pursuant to 19 U.S.C. § 1504(a) (1982), whereas amicus argues that lack of proper notice has prevented the 
entry from liquidating at all and that remand for completion of liquidation is in order. In view of our disposition 
on jurisdiction, we do not address this issue. 
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alert persons that the bulletin notices were within them. We reject 
the argument. A prudent importer of other interested person exer- 
cising a reasonable amount of diligence would have been directed 
to the proper room by consulting the Customs Information Office 
located on the plaza level in conjunction with, if necessary, the of- 
fices of the Regional Commissioner of Customs or the Area Direc- 
tor of the New York Seaport Area, which are also located in the 
Customhouse. We refuse to apply a wooden construction to the 
term “conspicuous” as urged by appellant. Instead, in determining 
that the bulletin notices were posted in a conspicuous place by 
their open and accessible placement in Rooms 345 and 331 of the 
Customhouse in conjunction with customary means for locating 
those rooms, we comply with the underlying standard of prudence 
applicable to importers and other interested persons. 

It also follows from the discussion above, that the second method 
of giving notice under 19 C.F.R. § 159.9(b) was satisfied here. Rooms 
345 and 331 were suitable places in the Customhouse for lodging 
the bulletin notices. The bulletin notices could readily be located 
and consulted by all interested persons who, exercising ordinary 
prudence, would be directed to their location by a “notice” main- 
tained in a conspicuous place. The information office, in conjunc- 
tion with, if necessary, officials at the Customhouse, would be that 
“notice.” 5 We construe this method of notice, like the first method, 
in light of the underlying standard of prudence. 

Because we conclude that Customs gave proper notice under 19 
C.F.R §159.9(b), we do not address the government’s arguments 
based on actual notice to the appellant. 


AFFIRMED 


5 Amicus argues that this second alternative is not applicable because the parties stipulated that “there was 
no notice maintained anywhere in the customhouse stating where bulletin notices are to be found.” We do not 
read this stipulated fact as also being a stipulation of law. Thus, although the government may agree that there 

in the customhouse, it is not necessarily agreeing that there was no “notice” within the meaning 
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Decisions of the United States 
Court of International Trade 


(Slip Op. 85-13) 


AGRExco, AGRICULTURAL Export Co., LTD., ET AL., PLAINTIFFS U. 
UNITED STATES, DEFENDANT 


Consol. No. 80-10-01578 


Before Rao, Judge. 


On Ptaintirrs’ Morions ror SUMMARY JUDGMENT AND DEFENDANT'S CROSS 
Motion For SUMMARY JUDGMENT 


(Dated February 1, 1985) 


Kaplan Russin & Vecchi (Julius Kaplan, Dennis James, Jr. and Kathleen F. Pat- 
terson on the briefs) for plaintiff, Agrexco, Agricultural Export Company, Ltd. 

Eugene L. Stewart (Paul W. Jameson with him on the brief) for plaintiff, Roses, 
Inc. 

Richard K. Willard, Acting Assistant Attorney General; David M. Cohen, Direc- 
tor, Commercial Litigation Branch (Sheila N. Ziff on the briefs) for the defendant. 


Rao, Judge: This case involves fresh cut roses, imported from 
Israel, which were the subject of a countervailing duty petition 
filed by the plaintiff, Roses, Inc. (Roses), a trade association of the 
domestic rose growing industry representing the majority of com- 
mercial rose growers in the United States. The petition, filed with 
the Commissioner of Customs on November 15, 1979, alleged that 
the Government of Israel was paying or bestowing, directly or indi- 
rectly, bounties or grants with respect to the production and expor- 
tation of cut roses to the United States. The Department of the 
Treasury did not initiate an investigation before December 31, 1979 
and on January 2, 1980 the authority for administering the coun- 
tervailing duty laws was transferred from the Department of the 
Treasury to the Department of Commerce (Commerce). Commerce 
initiated an investigation and published a Notice of Initiation of In- 
vestigation in the Federal Register on February 1, 1980. 45 Fed. 
Reg. 7273 (1980). 

Since Israel is not a “country under the Agreement”, section 303 
of the Tariff Act of 1930, as amended by section 103(b) of the Trade 
Agreements Act of 1979 [19 U.S.C. § 1303] applied and no finding of 
injury to an American industry was required. Commerce decided 
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that the case was “extremely complicated” because there were 
twenty separate programs for which subsidy information was re- 
quested and published a Notice of Postponement of Preliminary 
Determination in the Federal Register on March 14, 1980 (45 Fed. 
Reg. 16522-23). The Preliminary Countervailing Determination was 
published in the Federal Register on June 10, 1980. Commerce 
found some of the programs, discussed infra, to be countervailable 
and some were found not to be in effect or not utilized. The esti- 
mated aggregate net amount of the subsidies was determined to be 
3.8% of the f.o.b. value of the exported cut roses. 

The International Trade Administration (ITA) verified this deter- 
mination and a Final Determination was published in the Federal 
Register, 45 Fed. Reg. 58516-19 (1980), which was essentially the 
same as the preliminary determination, except that the final net 
subsidy rate was found to be 2.02% of the f.o.b. value of the export- 
ed merchandise. 

Roses filed a summons and complaint in this Court contesting 
the validity of the final determination and subsequently, Agrexco, 
Agricultural Export Company, Ltd. (Agrexco) also filed a summons 
in this Court contesting the validity of the final determination. 
These cases were consolidated by order of this Court because they 
involved common issues of fact and of law. Subsequently, Roses 
filed a motion for summary judgment, Agrexco filed a cross-motion 
for summary judgment, and the United States opposed both these 
motions for summary judgment and cross-moved for summary judg- 
ment affirming its Final Countervailing Duty Determination. 

Thereafter, Commerce admitted that as to three of the programs 
for which review was requested it had erred in its consideration as 
to whether a bounty or a grant had been bestowed. It moved for a 
partial remand to permit the ITA to reinvestigate and verify these 
programs: 


(a) the Israeli government supported minimum price pro- 
gram, 

(b) the Israeli government sponsored loans to Agrexco for the 
financing of working capital and accounts receivable, and 

(c) the Israeli government assistance in the expansion, 
during 1978-79 of Agrexco’s facilities at Ben Gurion Airport 
from which the roses are air-freighted to the United States, 

and this Court granted defendant’s motion. 

As a result of its reconsideration, the ITA found that the govern- 
ment supported minimum price program conferred a benefit of 
2.5%, that the government sponsored loans to Agrexco for the fi- 
nancing of working capital and accounts receivable conferred a 
benefit of 8.54%, and that the 1978-79 expansion of Agrexco’s fa- 
cilities at the airport was found to confer a benefit of 0.12 per cent. 
Agrexco contests each of these determinations as being unlawful or 
contrary to the evidence. 


466-221 0 - 85 - 2 
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In addition to reviewing the above programs, this Court will now 
consider the other programs that plaintiffs protest with respect to 
this countervailing duty determination. These programs include: 


(d) exemption to approved packing houses from payment of 
ie of the property tax on buildings used by each enter- 


a "exemption to Agrexco and the approved packing houses 
from payment of one-sixth of the property tax on equipment 
ce each enterprise, 
yments related to the property, machinery, equip- 
an ies uildings used by Agrexco, 
i A accelerated depreciation for machinery, equipment and 
buildings used by Agrexco, 

(h) cash payments to growers for greenhouses. 

(i) cash payments to packing houses for buildings and equip- 
ment, 

(j) payments by the government equal to a percentage of the 
export value added, refunds for government participation in 
marketing, and cash rebates for every dollar of export sales, 

(k) government support of regional relocation programs, 

() refund of a portion of export insurance premiums, 

(m) government icipation in research and development 
related to roses and flowers, 

(n) government funded extension services provided to rose 
growers, 

(o) and Morhoting Bourn support of the Ornamental Plant Production 


ny is no doubt nai this case is “extraordinarily complica 
as Commerce had originally determined. There are at least 26 vari- 
eties of roses grown and exported from Israel, world-wide. Some are 
air-freighted directly to the United States and some are sent to Eu- 
a auctions from which shipments are also made to the United 

tates. 

The rose industry in Israel consists of growers, individuals who 
operate greenhouses and actually grow the roses; the eight packing 
houses which collect, sort, grade and pack the cut roses and deliver 
them to the airport; and Agrexco, which has an air-freight facility 
at Ben Gurion Airport and which assumes the responsibility for ex- 
porting all flowers and for marketing flowers abroad. It exports 90 
percent of the roses exported from Israel and is owned in part by 
the Government of Israel. 

It is Roses’ position that the benefits bestowed at each level of 
production amounts to countervailable bounties or grants. 

As to the growers, the benefits would include cash payments for 
greenhouses, support of regional relocation programs, government 
participation in research and development related to roses and 
flowers, government funded extension services provided to rose 
growers and government support of the Ornamental Plant Produc- 
tion and Marketing Board. The ITA determined that cash pay- 
ments to growers for greenhouses amounted to a subsidy of 0.364 
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percent of the f.o.b. value of the merchandise. The value of the ben- 
efit was calculated by taking 33.5 percent of the total payments 
and allocating the result on a straight line basis over 10 years (half 
the useful life of the greenhouses) and by then allocating the bene- 
fit attributable to the 1978/79 growing season over the 1978/79 rose 
exports. 

This Court has considered the use of a period of half the account- 
ing life of a capital asset to determine the value of a grant and has 
found it improper, not based on fact and not embodying generally 
accepted principles or methods of financial accounting or analysis. 
In Michelin Tire Corp. v. United States, 4 CIT 252, 254, 255, (1982), 
the Court held that: 


[T]he use of a period of half the accounting life of the capital 
assets amounts to a procrustean method, unrelated to the 
facts, and unsupported by law or rule * * * 


The arbitrary compression of useful life is wrong. 
The Court went on to discuss an alternative method, the sum of 
the digits, which it also rejected, and it remanded the case to the 
ITA for redetermination. We do the same. 

Those other programs involved herein for which the allocation of 
benefit was also arrived at by the use of a period of half the ac- 
counting life are also due to be remanded to the ITA for redetermi- 
nation. These included cash payments to packing houses related to 
the property, machinery and equipment [(i) supra] and the govern- 
ment development grant to Agrexco for an export facility at Ben 
Gurion Airport [(c) supra]. 

As to the benefits conferred by government research and devel- 
opment, it is generally held that these programs do not confer sub- 
sidies when the research and development are provided for a wide 
range of disciplines and projects. Commerce found no subsidy be- 
cause the results are disseminated to all growers and to the gener- 
al public. It made a point of informing the Court that the results of 
this program were equally available to rose growers worldwide, in- 
cluding members of Roses, Inc. This Court is of the opinion that it 
is immaterial whether the information is disseminated to all 
groups, but whether the research and development is targeted to 
assist a particular, rather than a general, industry. The brief for 
the Unites States contains statements which indicate that the pub- 
lications disseminating the results of the research and development 
were “* * * the best examples of practical rose production.” If the 
research and development is targeted to the production of roses, it 
is a subsidy. We remand this program to Commerce for a determi- 
nation of its value. Cf. Bethlehem Steel Corp. v. United States, 7 
CIT —, Slip Op. 84-67 (June 8, 1984), in which the Court discussed 
generally available benefits and rejected their general exclusion 
under the countervailing duty law. 

We reach the same conclusion as to the extension services pro- 
vided to the rose growers. If the net result of these services provid- 
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ed the rose growers with specific assists that would not benefit 
other sectors of the agricultural segment of the Israeli economy, 
then it is the opinion of this Court that they would be countervaila- 
ble if not de minimus. We remand this to the ITA for a determina- 
tion of the value of the subsidy. 

With respect to Commerce’s finding that government support of 
the Ornamental Plant Production and Marketing Board is not a 
subsidy, the following considerations apply. It is Roses’ position 
that any government support of this board, which provides services 
to the rose industry gratis should be, to that extent, considered a 
bounty or a grant. Commerce takes the position that this Board re- 
ceives no government funding, and, therefore, no subsidy can be 
found. Funding is not the only form of assist that can be given. The 
record shows that the Government of Israel provides some of the 
Board membership, and it has not been determined whether these 
members are compensated for their activities as Board members. If, 
however, their salaries are paid by the Government of Israel and if 
it is part of their official or government function to serve on the 
Board, it is the opinion of this Court that some subsidization has 
occurred. Also, if the government has provided other assistance to 
the Board, such as free facilities, these should also be considered. 
This matter is remanded to Commerce for futher investigation. 

As to the redetermination of the value of the minimum price 
program, on remand the ITA requested information concerning 
this program both from the Government of Israel and from 
Agrexco, noting in both requests the need for the information 
before the expiration of the time within which it was required to 
report the results of its redetermination to this Court. When the 
information that was forwarded to it by the Government of Israel 
and Agrexco concerning this program was found to be contradicto- 
ry and incomplete, incapable of verification, the ITA turned to the 
data provided to it by Roses in support of its petition and assessed 
a countervailing duty rate of 2.5 percent of value, citing the man- 
date of the statute, section 776 of the Tariff Act of 1930 (19 U.S.C. 
1677e), which expressly authorizes Commerce, if it is unable to 
verify the accuracy of the information submitted, to use the best 
information available to it, including that provided by the petition- 
er. However, the Government admits that there is no information 
in the record with respect to the sales prices of roses resold to the 
United States through the European auctions (see defendant’s re- 
sponse in opposition to the supplemental brief of plaintiff, Agrexco 
and in support of its cross-motion for summary judgement, page 
15). The measurement of a grant must be made in the most reason- 
able commercial terms. Michelin Tire Corp. v. United States, 6 CIT 
—, Slip Op. 83-136 (December 22, 1983). And, this measurement 
must be specific for each recipient in order for it to be reasonable 
within the intendment of the countervailing duty law. Jd. It is con- 
cluded by this Court that the specificity requirement enunciated in 
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Michelin, spura, has not been met for this program. If the data as 
to the number of roses and the prices at which they were exported 
to the United States through the European auction houses is not 
part of the record of this case, it can be concluded that accurate 
information was not available to Roses at the time it filed its peti- 
tion. That being the case, its statement that roses from Israel bene- 
fit from a 2.5 percent grant because of the minimum price support 
program was speculative and not supported by substantial evi- 
dence. It is remanded for further proceedings in accordance with 
this opinion. 

We turn now to those programs for which Agrexco obtained 
loans at preferential rates, i.e., preferential export financing. Com- 
merce had originally computed the value of this benefit by compar- 
ing the interest rate which Agrexco paid with the overdraft rate 
then applicable in Israel. On remand, Commerce found three differ- 
ent funds or sources of financing with different rates and condi- 
tions, and determined the value of the benefit by comparing the 
rates utilized with those for comparable sources of financing. 
Agrexco argues that the rate at which it could have borrowed 
money from New York banks (1 and % percent above prime) is the 
proper rate to use for comparison, and that it would have been 
exempt from the 12 percent surcharge applicable to foreign loans. 
Commerce found that the information supplied by Agrexco in sup- 
port of this position was unsupported by properly corroborative 
documentation. It takes the position that had Agrexco been ex- 
empted from paying the surcharge, that in itself might have consti- 
tuted a subsidy. Since we concur that Commerce used the proper 
method in computing the benefit bestowed by preferential financ- 
ing, we need not address this additional consideration. 

We turn to the program by reason of which Agrexco and three of 
the packing houses were exempted from paying a portion (two- 
thirds) of any property tax on buildings for which they were liable, 
under the Israeli Encouragement of Capital Law (ECIL). Commerce 
determined that this provision of the ECIL was repealed in 1978, 
but that Agrexco and the packing houses remained eligible to re- 
ceive benefits under the program during 1978-79. Commerce was 
informed through Agrexco’s Israeli attorney of an agreement be- 
tween Agrexco and the Airport Authority, which owned the facili- 
ties used by Agrexco, that it had “no obligation under law to pay 
property tax.’”’ Commerce took the position that this agreement, 
rather than the provisions of the ECIL relieved Agrexco from the 
legal liability to pay property tax and that until Agrexco is legally 
obligated to pay the tax, exemption from the liability is not to be 
considered a countervailable benefit. Commerce accordingly deter- 
mined that the subsidy rate for this program was zero. 

Generally, exemption from the payment of real property taxes is 
held to be a subsidy. See Sturm, Customs Law and Administration, 
§ 58.2. Without dwelling on the legal question of whether buildings 
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constitute real property or whether the general principle enunci- 
ated supra can be expanded to include buildings, we turn to wheth- 
er the exemption constituted a benefit. This Court is of the opinion 
that it is not germaine whether the Agrexco and the packing 
houses are exempted from paying the tax by reason of an agree- 
ment with the Airport Authority, which we assume is an agency of 
the Israeli government, rather than under the ECIL. The issue is 
whether it is exempted, by government action, from paying taxes 
that are paid by other firms. For each year that it has received an 
exemption from the government from the payment of taxes, it has 
received a benefit. The same is true of the packing houses. See 
Bethlehem Steel Corp. v. United States, 7 CIT—, Slip Op. 84-67 
(June 8, 1984), for a cogent discussion on this topic by Judge 
Watson. 

It is Roses’ position that the value of this benefit is 100 percent 
of the reduction in the property tax on buildings, whereas Com- 
merce has already indicated that it would value the benefit by 
taking into account the savings only to the rose sector for the ex- 
emption from payment of the property tax resulting from the ECIL 
provisions allowing preferential tax rates for buildings. We leave to 
the agency the task of finding the proper value of this benefit, 
taking into consideration the benefit derived from the agreement 
with the Airport Authority. 

Similar is the issue of whether exemption from paying of one- 
sixth of the property tax on equipment used by Agrexco and the 
approved packing houses. Commerce calculated the net subsidy to 
be equal to 0.06 percent based on equipment values provided in tax 
returns or based on equipment values provided by the Board. What 
the Court cannot determine from the information provided is the 
basis for the valuation of the equipment for tax purposes; that is, 
whether an independent valuation of the equipment is made by the 
taxing authority, whether valuation is ever required or whether 
the values provided by the Board are accepted without question. 
Another question is whether the valuation process for the rose in- 
dustry is more favorable than that for other industries. 

Again, Roses argues that the benefit received was 100 percent of 
the property tax that was not paid, but again, the agency will be 
permitted to arrive at the value of the benefit. 

Roses also contests Commerce’s determination that there was no 
countervailable benefit derived by Agrexco from the provisions for 
accelerated depreciation under the provisions of the ECIL. These 
amount to a rate of 200 percent for machinery and equipment and 
400 percent for buildings. Although the benefits to be derived from 
these provisions were not used by Agrexco, because it paid no 
income taxes in 1978-79, Roses takes the position that a benefit is 
bestowed because the loss due to depreciation can be carried over 
to future years when it would otherwise show a profit. The govern- 
ment, correctly, cites legislative history to buttress its position that 
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only current benefits can be considered countervailable ‘subsidies. 
The House Ways and Means Committee Report on the Trade 
Agreement Act of 1979 states (H. Rep. No. 96-317, 96th Cong., 1st 
Sess. 784 (1979): 


With respect to a “net subsidy” under subsection (b), the Com- 
mittee intends that the authority will determine the amount of 
a gross subsidy by determining the value of the subsidy be- 
stowed or otherwise made available to the extent such a subsi- 
dy is actually used. For example, if a firm were given a tax de- 
duction for moving to a disadvantaged area, the value of the 
subsidy is the tax deduction available. However, amounts of 
the tax deduction not actually used would not be included in 
the gross subsidy amount . . . [Emphasis supplied.] 
Additionally, Commerce has stated that it is well aware of the ex- 
istence of the provisions of the ECIL and will scrutinize the results 
of the provisions for accelerated depreciation in future annual re- 
views under Section 751(a). If accelerated depreciation is being used 
under the ECIL, Commerce would include this fact in future 
annual reviews. The Court finds that this approach is in accord- 
ance with the law. 

This principle is also applicable to the provision for refunding a 
portion of export insurance premiums. Commerce determined, and 
the verification Report stated, that no insurance premiums were 
paid for rose shipments. This statement was made by one Mr. Sofer 
of Agrexco and one Mr. Goren during the verification. Roses insists 
that this evidence is insufficient and that the ITA should have 
asked to examine books of account, ledgers, etc. to determine 
whether these statements were correct. This court will not substi- 
- tute its standards of proof (nor those of Roses) for the verification 
carried on by the ITA. It apparently found no discrepancy, nor can 
Roses show any, that would lead to the conclusion that these state- 
ments were erroneous. We accept the finding of the ITA that the 
benefits under the program for the refund of a portion of export 
insurance premiums was not used by Agrexco and that no subsidy 
resulted therefrom. 

Roses also challenges Commerce’s determination that rose grow- 
ers did not benefit from the regional relocation program. The ITA 
ascertained that only enterprises that qualified under the ECIL 
were eligible to receive these grants. Rose growers were not ap- 
proved under the ECIL and therefore could not quality. This fact 
was verified by Y. Shehory, Deputy, Director General of the ECIL. 
Roses takes the position that this verification is insufficient, and 
that therefore Commerce should have used the best information 
available, viz, that supplied by Roses in support of its petition. This 
court will not remand this issue’ for futher verification. Absent 
some showing that Mr. Shehory acted in bad faith, misstated the 
facts or was disqualified from certifying that rose growers were in- 
eligible under the regional relocation program, we cannot conclude 
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that Commerce’s determination was based on insufficient evidence 
or contrary to law. 

Under the Export Promotion Financing Fund, the government of 
Israel compensated exporters for expenses such as advertising, 
merchandising and public relations (IL 0.10 for every dollar of ex- 
ports for the expenses of marketing and up to $0.30 for every dollar 
of exports as a cash refund). These programs were abolished in 
1977. Although Commerce was unable to verify amounts paid on 
total exports of flowers, it did verify the sales promotion budget for 
flower exports to the United States for the year 1978-79 and calcu- 
lated the ad valorem value of this program by multiplying the 
budget amount by 33.5 percent (the proportion of flower exports 
represented by roses) and dividing the result by the dollar value of 
rose exports to the United States. On this basis it found a subsidy 
of 0.67 of the f.o.b. value of the merchandise. 

It is not clear to this Court whether the sales promotion budget, 
which was supplied by the Israeli Ministry of Agriculture, takes 
into account both these benefits. It does not take into account com- 
pensation paid for roses which were shipped to the European auc- 
tions and then transshipped to the United States. Therefore we 
remand this issue for reconsideration by Commerce to determine 
whether the promotion budget covers both rebates and whether it 
can be determined what percentage of the rebates paid for roses 
shipped to the European auctions accrued to the benefit of those 
roses which were then transshipped to the United States. 

For the reasons expressed herein, and due to the fact that the 
Court’s decision may result in a reduction of the countervailing 
duty rate, this action is remanded to Commerce for further pro- 
ceedings in accordance with this opinion. The parties are directed 
to confer with one another and attempt to agree on a schedule for 
proceeding on remand and for reporting the results of their consul- 
tation to the Court. If the parties cannot reach agreement within 
thirty days from the date of this order, the Court will order a 
schedule for further proceedings. 


(Slip Op. 85-14) 


Goxpinc Bros., Div. or W.R. GrAcE & Co., PLAINTIFF v. 
UNITED STATES, DEFENDANT 


Court No. 76-12-02775 
Before DiCar.o, Judge. 
Memorandum Opinion and Order 
The term “yarns” in item 335.60, TSUS, refers to all the threads in a fabric and 


not to the “weft” and the “warp” individually. The subject merchandise is “wholly 
or almost wholly” composed of fibers less than five inches in length containing more 
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than fifty percent of manmade fibers or manmade fibers and cotton. Customs’ classi- 
fication under item 335.60, TSUS, was correct. 
[Judgment for defendant.] 


(Decided February 5, 1985) 
Weltz, Stedina & Posner, (Herbert T. Posner), for plaintiffs. 
Richard K. Willard, Acting Assistant Attorney General; Joseph I. Liebman, Attor- 
ney in Charge, International Trade Field Office, Commercial Litigation Branch, 
(Susan Handler-Menahem), for the defendant. 


DiCar1o, Judge: This action was filed after the denial of plain- 
tiff's protests of the classification of woven fabrics from the United 
oa under item 335.60, Tariff Schedules of the United States 

US).? 

Summary judgment was denied when the Court found disputed 
issues of material fact. Golding Bros. v. United States, 6 CIT —, 
Slip Op. 83-89 (August 22, 1983). The action is now submitted for 
decision on the basis of additional facts stipulated into evidence. 

The protested classification provides: 

Woven fabrics of vegetable fibers (except cotton) 

335.60 * * * Fabrics, other than the foregoing, 
containing over 50 percent by weight of yarns which 
yarns are composed wholly or almost wholly of 
fibers not less than 50 percent by weight either of 
man-made fibers or of man-made fibers and cotton. 


General Headnote and Rule of Interpretation 9(f) (ii), (iii), TSUS, 
defines “wholly of” and “almost wholly of’ as follows: 


“wholly of’ means that the article is, except for negligible or 
insignificant quantities of some other material or materials, 
composed completely of the named material; 

“almost wholly of’ means that the essential character of the 
article is imparted by the named material, notwithstanding the 
fact that significant quantities of some other material or mate- 
rials may be present * * * . 


Plaintiff acknowledges that the fabric contains over 50% by 
weight of man-made fibers or man-made fibers and cotton five 
inches or less in length and that between 78.5% and 89.1% of the 
fabric is composed of fibers which are not more than five inches in 
length.? 

But, says plaintiff, it is not enough for classification under item 
335.60, TSUS, that the fabric be wholly or almost wholly composed 
of fibers not exceeding five inches in length, and containing at 


1 Plaintiff made 14 entries from July, 1971 through April, 1972; the merchandise was liquidated in 1974 and 
1976; protests were filed in 1974 and 1976 and denied in July and August, 1976. Summons was filed in Decem- 
ber, 1976 

2 United States Customs Service laboratory tests were submitted by both parties. 
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least fifty percent by weight of man-made fibers or man-made 
fibers and cotton. Plaintiff argues that “yarns” in item 335.60, 
TSUS, refers to two systems of yarns, a warp and a weft, which 
run perpendicular to each other in woven fabrics and that in order 
to come under the protested classification each yarn, both the warp 
and weft, must be wholly or almost wholly composed of fibers not 
exceeding five inches in length, and must each contain at least fifty 
percent by weight of man-made fibers or man-made fibers and 
cotton. 

Plaintiff contends that since the weft yarn is composed of linen 
fibers over five inches in length and contains no man-made fibers 
or man-made fibers and cotton, its merchandise should not be clas- 
sified under item 335.60, TSUS, but rather under item 335.90, 
TSUS, as “woven fabric: Other: Weighing over 4 ounces per square 
yard”. 

Plaintiff aruges that the legislative history of item 335.60, TSUS, 
supports its contention. 

The Court disagrees. Nothing in the legislative history of item 
335.60, TSUS, speaks of warp and weft yarns. In the materials 
relied upon by plaintiff, Congress used the term “yarn” and 
“yarns” interchangeably. See, e.g., S. Rep. No. 1092, 89th Cong., 2d 
Sess., reprinted in 1966 U.S. Code Cong. & Ad. News 2181; S. Rep. 
No. 530, 89th Cong., Ist Sess. 26, reprinted in 1965 U.S. Code Cong. 
& Ad. News 3416, 3440-41. : 

Congress, in Headnote 2(e), Schedule 3, TSUS, states “the term 
yarns includes threads, but does not include elastic yarns or any 
braids.” There is no mention of warp and weft.® 

Tariff terms are to be construed in accordance with their 
common and commercial meanings, which are presumably the 
same. Nippon Kogaku (USA), Inc. v. United States, 69 CCPA 89, 92, 
673 F.2d 380, 382 (1982). Webster’s Third New International Diction- 
ary (1963) defines “yarn” as 


a continuous strand often of two or more plies that is composed 
of carded or combed fibers twisted together by spinning, fila- 
ments laid parallel or twisted together, or a single filament, is 
made from natural or synthetic fibers and filaments or blends 
of these, and is used for the warp and weft in weaving and for 
knitting or other interlacings that form cloth (emphasis added). 
Webster’s contains no separate definition for “yarns”. 
See Geo. H. McFadden & Bros., Inc. v. United States, 50 Cust. Ct. 
133, 137, C.D. 2401 (1963) (citing authority to distinguish “yarns” 
and “filaments”’). 


3 Headnotes “should be consulted in applying and construing TSUS provisions.” 2 R. Sturm, Customs Law & 
Administration §50.2 (3d ed. 1984); see, e.g., United States v. De Laval Separator Co., 65 CCPA 48, 51, C.A.D. 
1204, 569 F.2d 1134, 1136 (1978). 
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An affidavit by Arthur Price, Chairman of the Textile Science 
Department of the Fashion Institute. of Technology, stipulated into 
evidence,* states: 

The term “yarn” means an assemblage of fibers conformed to 
make a thread like substance. When used in textile fabrics, the 
thread like substances are referred to as yarns. * * * 


A woven fabric may be composed of approximately a thousand 
or more warp yarns and from ten to possibly one hundred or 
more weft yarns per inch, all interlacing at right angles. 


It is generally accepted trade practice in the textile industry, 
when referring to yarns in a fabric, to mean all of the yarns. 
Where distinction between warp and weft yarns is intended, it 
is the practice to refer to each system distinctively. Therefore 
= ns the term “yarns” means reference to all of the yarns in 
a fabr* _ 

It is impossible for a woven fabric to have only two yarns. 

The Court holds that the term “yarns” in item 335.60, TSUS, 
refers to all the threads in a fabric and not specifically to the 
“weft” and “warp”; that the merchandise is “wholly or almost 
wholly” composed of fibers less than five inches in length contain- 
ing more than fifty percent manmade fibers or manmade fibers 
and cotton; and that the classification under item 335.60, TSUS, 
was correct. 

It Is HEREBY ORDERED that the action is dismissed. 


(Slip Op. 85-15) 


D. Stone Inpustrigs, INC., PLAINTIFF v. UNITED STATES, 
DEFENDANT 


Court No. 84-8-01091 
Before Rao, Judge. 


* This affidavit was submitted “subject to plaintiff's contention that the facts contained are precluded by de- 
fendant’s answer to plaintiff's amended complaint.” Stipulation of the Parties, 3. 

Paragraph 8 of plaintiff's first amended complaint alleged that “[tJhe imported fabric contains two yarns.” 
Defendant’s answer “{ajdmits that the imported fabric consists of a warp yarn and a weft yarn; otherwise 
denies.” Plaintiff maintained that this answer admitted that “yarns” refers only to the warp and weft. 

The Court disagrees with the plaintiff's interpretation of the answer. To settle the issue, defendant’s motion to 
amend its answer was granted on November 27, 1984. } 

Plaintiff argued that to “allow defendant to amend its answer and thereby put in issue that which it had 
previously admitted would severely prejudice plaintiff and would compel plaintiff to seek to reopen this matter 
in an attempt to locate witnesses on this issue.” Plaintiff's Memorandum in Opposition to Defendant’s Motion 
for Leave to Amend its Answer, at 8. Plaintiff has not moved to vacate the Stipulation or otherwise informed 
the Court that this action is not ripe for decision. 





22 CUSTOMS BULLETIN AND DECISIONS, VOL. 19, NO. 9, FEBRUARY 27, 1985 


On Plaintiff's Motion for leave to amend its Summons and Defendant’s motion to 
dismiss 


[Plaintiff's motion is granted, Defendant’s motion is denied.] 


(Dated February 5, 1985) 
Seigel, Mandell & Davidson (Allen H. Kamniiz and Michelle S. Benjamin on the 
briefs) for the plaintiff. 
Richard K. Willard, Acting Assistant Attorney General, Joseph I. Liebman, Attor- 
ney in Charge, International Field Office, (Susan Handler-Menahem on the briefs) 
for the defendant. 


Rao, Judge: This case is before the Court on plaintiff's motion for 
leave to amend the summons, defendant’s opposition thereto and 
motion to dismiss and plaintiff's opposition to defendant’s motion 
to dismiss. 

Plaintiff claims that protest No. 1001-4-009439 purports to cover 
entry No. 84-748767-8. No such entry exists and the correct entry 
number that this protest should cover is No. 84-848767-8 and that 
this error is a typographical error. 

Defendant does not dispute that the error in the summons as to 
Entry No. 84-848767-8 was due to inadvertence, but takes the posi- 
tion that the action is due to be dismissed as untimely and that 
therefore, amendment of the summons is a moot point. 

The merchandise involved herein consists of wearing apparel de- 
scribed on the invoices as “unisex” knit shirts and is imported into 
New York from Taiwan. It is plaintiff's claim that the merchandise 
is classifiable in item 383.80, Tariff Schedules of the United States 
(TSUS) and requires a visa under category 639. The Customs Serv- 
ice (Customs) determined that the merchandise is properly classifi- 
able under item 379.90, TSUS, requiring a visa under category 638. 
Since plaintiff did not obtain the cateogry 638 visas, Customs at 
New York issued Customs form 4647—Notice of Redelivery-Mark- 
ing, Etc., on March 21, 1984. 

Plaintiff wrote to the New York Area Director of Customs on 
March 16, 19, 29 and 30, 1984, providing additional information 
supporting its position that the merchandise was intended to be 
worn by both men and women. On April 11, 1984 the Area Director 
wrote to plaintiffs counsel denying plaintiff's request to cancel the 
Notices of Redelivery and stating that all previous submissions 
were being forwarded to Customs Service Headquarters in Wash- 
ington for review under the Internal Advice procedure. Plaintiff 
was advised to make all further inquiries on this question to Cus- 
toms Service Headquarters in Washington. On May 1 and 14, 1984 
plaintiff did make further submissions to the Commissioner of Cus- 
toms in Washington detailing its position. On July 13, 1984 plain- 
tiff's counsel was notified by the New York Area Director that Cus- 
toms Headquarters had considered plaintiff's application and had 
concluded that the merchandise was properly classifiable as mens- 
wear under item 379.90, TSUS. 
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On July 17, 1984 plaintiff filed protests against the “refusal of 
the Area Director of Customs to cancel the Notice of 
Redelivery * * * as being improperly issued in that * * * the 
merchandise is classifiable under the women’s and girls’ wearing 
apparel provisions of the TSUS * * * and the goods were properly 
visaed under category 639 * * *” These protests were denied on July 
20, 1984 because the “Original Customs decision [was] reviewed and 
[was] found to be correct.” 

This civil action was commenced by the filing of a summons on 
August 6, 1984. Plaintiff invokes the court’s jurisdiction under 28 
U.S.C. §1581(a) which provides that the Court of International 
Trade shall have exclusive jurisdiction of an action commenced to 
contest the denial of a protest, in whole or in part, under section 
515 of the Tariff Act of 1930. Section 515 of the Tariff Act of 1930, 
as amended, provides for the review and disposition of “ * * * pro- 
tests filed in accordance with section 1514.” Section 1514 provides, 
inter alia, that a protest may be filed against the decision of the 
appropriate customs officer who makes a demand for redelivery to 
Customs custody under any provision of the customs laws, except a 
determination appealable under section 1337. 

Defendant claims that plaintiff's protest, which contested the 
Area Director’s refusal to cancel a notice of redelivery is not pro- 
vided for in the statute, and that plaintiff did not; in its protest, 
object to the demand for redelivery. Defendant takes the further 
position that the demand for redelivery was made on the date that 
the Notice of Redelivery was issued, viz: March 21, 1984, and that 
the protests, coming on July 17, 1984 (more than 90 days after the 
agency action) were untimely. 

Plaintiff takes the position that the action of the Area Director 
did not become final until Customs Headquarters in Washington 
ruled on the matter. We agree. In Uniroyal, Inc. v. United States, 2 
CIT 259; 529 F. Supp. 661 (1981), the court considered the effect of a 
request for internal advice and cited with approval 19 C.F.R. 
§ 177.11(bX6) which states: 


(6) Effect of advice received from the Headquarters Office. 
Advice furnished by the Headquarters Office in response to a 
request therefor represents the official position of the Customs 
Service as to the application of the Customs laws to the facts of 
a specific transaction. If the field office believes that the advice 
furnished by the Headquarters Office should be reconsidered, 
it shall ne request such reconsideration. Otherwise, the 
advice furnished by the Headquarters Office will be applied by 
the field office in its disposition of the Customs transaction in 
question. 

We also consider, in determining when the decision of the appro- 
priate customs official became final, the following sections from the 
Customs Service Regulations: 19 CFR 177.1(aX2) and 19 CFR 
177.%b\(1): 
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§ 177.1(aX2) Current or completed transactions—{i) Current 
Transactions. A question arising in connection with a Customs 
transaction already before a Customs Service office will nor- 
mally be resolved by that office in accordance with the princi- 
ples and precedents previously announced by the Headquarters 
Office. If such a question cannot be resolved on the basis of 
clearly established rules set forth in the Customs and related 
laws, or in the regulations thereunder, or in applicable Treas- 
ury Decisions, rulings opinions or court decisions published in 
the Customs Bulletin, that office may be requested to forward 
the question to the Headquarters office for consideration, as 
more fully described in § 177.11. 


§177.%b) Application of rulings to  transactions—(1) 
Generally * * * The application of a ruling letter by a Cus- 
toms Service field office to the transaction to which it is pur- 
ported to relate is subject to the verification of the facts incor- 
porated in the ruling letter, a comparison of the transaction 
described therein to the actual transaction, and the satisfac- 
tion of any conditions on which the ruling was based. If, in the 
opinion of any Customs Service field office by whom the trans- 
action is under consideration or review, the ruling letter 
should be modified or revoked, the findings and recommenda- 
tions of that office will be forwarded to the Headquarters 
Office for consideration as provided in § 177.11(bX1)@), prior to 

final disposition with respect to the transaction by that 
office. Otherwise, if the transaction described in the ruling 
letter and the actual transaction are the same, and any and all 
conditions set forth in the ruling letter have been satisfied, the 
ruling will be applied to the transaction. [Emphasis supplied] 


Thus, it can be seen that Customs does not even consider the 
Headquarters Office ruling as final if the facts in the case are dif- 
ferent from the facts assumed in the ruling, if verification reveals a 
different set of circumstances, or, indeed, if some condition prece- 
dent must occur before the ruling can be considered binding. How- 
ever, the preceding excerpts from the Customs Regulations do sup- 
port the conclusion that it is the Headquarters ruling which will be 
utilized in the final disposition of the case and that the field office 
will apply the Headquarters ruling in the transaction. 

It is the opinion of this Court that the “decision of the appropri- 
ate customs officer” referred to in 19 U.S.C. § 1514(a) was the deci- 
sion made by the New York Area Director after he received the 
Customs Headquarters ruling dated June 26, 1984, decided to apply 
it to the case under consideration and informed plaintiff's counsel 
on July 13, 1984. Accordingly, the protest filed by plaintiff was 
timely. 

As to defendant’s claim that the refusal to cancel a notice of re- 
delivery is not a protestable decision, it is the defendant that has 
chosen to call its demand for redelivery a “notice of redelivery,” 
Customs form 4647, supra. It is this notice of demand that plaintiff 
is protesting, regardless of the wording used in the protest. It has 
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been held that a protest is sufficient if the importer indicates dis- 
tinctly and definitely the source of its complaint and its design to 
make it the foundation of a claim against the government. Arthur 
v. Morgan, 5 S.Ct. 241, 112 U.S. 495, 28 L.Ed. 825. Protests are not 
to be strictly construed. American Export Lines, Inc. v. United 
States, 496 F.Supp. 1320, 85 Cust. Ct. 20 (1980). Section 1514 of 19 
U.S.C. is couched in terms of decisions of appropriate customs offi- 
cers and provides for the protest of a demand for redelivery to cus- 
toms custody of merchandise. It was the decision of the Area Direc- 
tor to demand redelivery of the merchandise under consideration 
because it was improperly visaed as determined by Customs Head- 
quarters that was protested, and that claim is discernible from the 
wording of the protest, particularly since the protest incorporates 
the Area Director’s letter of July 13, 1984 in which he apprises 
plaintiff of the Headquarters ruling. It is the opinion of this Court 
that the summons is sufficient. Therefore, upon reading and filing 
plaintiff's motion to amend its summons, defendant’s motion to dis- 
miss for lack of jurisdiction and plaintiff's opposition thereto, and 
upon consideration of all other papers and proceedings had herein, 
it is 

ORDERED that defendant’s motion to dismiss the summons for 
— of jurisdiction be, and the same herby is, denied, and it is fur- 
ther 

OrpDERED that plaintiff's motion to amend the summons filed 
herein be, and the same hereby is granted, and the summons is 
hereby amended to reflect that protest No. 1001-4-009439 covers 
entry No. 84-848767-8 and that entry No. 84-748767-8 is deleted 
from the summons. 


(Slip Op. 85-16) 


AcaDEMY Broapway CorP., PLAINTIFF v. UNITED STATES, 
DEFENDANT 


Consol. Ct. No. 81-2-00155 
Before CARMAN, Judge. 


Opinion and Order 


[Plaintiffs motion for summary judgment denied; defendant’s cross-motion for 
summary judgment granted.] 
(Decided February 5, 1985) 
Norman Katz, Esq. (Norman Katz on the motion) for the plaintiff. 
Richard K. Willard, Acting Assistant Attorney General; Joseph I. Liebman, Attor- 


ney in Charge, International Trade Field Office, Commercial Litigation Branch 
(Jerry P. Wiskin on the motion) for the defendant. 


Carman, Judge: Plaintiff has brought this action contesting the 
basis of appraisement used by the United States Customs Service 
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(Customs) to value plaintiff's imported merchandise, certain rub- 
berized, waterproof, hip-high wader boots.! The articles were en- 
tered at the Port of New York on December 15, 1975, and were 
classified under item 700.60 of the 1975 Tariff Schedules of the 
United States (TSUS).2 The matter is before the Court on cross- 
motions for summary judgement. tS : 

Upon entry, plaintiff's merchandise was appraised on the basis of 
the American Selling Price (ASP), a valuation methodology former- 
ly found at 19 U.S.C. § 1402(aX4) (1976) (repealed 1979). Plaintiff 
claims that appraisement is proper under 19 U.S.C. § 14.02(a\1) 
(1976) (repealed 1979), at invoice unit values, f.o.b., port of ship- 
ment, as entered. 


BACKGROUND 


The former section 1402(g) of 19 U.S.C. defined the ASP as fol- 
lows: 


The American selling price of any article manufactured or 
produced in the United States shall be the price, including the 
cost of all containers and coverings of whatever nature and all 
other costs, charges, and expenses incident to placing the mer- 
chandise in condition packed ready for delivery, at which such 
article is freely offered for sale for domestic consumption to all 
purchasers in the principal market of the United States, in the 
ordinary course of trade and in the usual wholesale quantities 
in such market, or the price that the manufacturer, producer, 
or owner would have received or was willing to receive for 
such merchandise when sold for domestic consumption in the 
ordinary course of trade and in the usual wholesale quantities, 
at the time of exportation of the imported article. 


The ASP basis of appraisement was applicable to a limited number 
of goods, including coal-tar and benzenoid products, certain canned 
clams, footwear, if the rubber portion was over 50 percent by 
weight, and certain wool-knit gloves. 1 R. Sturm, Customs Law & 
Administration § 44.1 (1982). The ASP applied to most of these cat- 
egories of articles through Presidential Proclamations issued pursu- 
ant to section 336 of the Tariff Act of 1930, 19 U.S.C. § 1336 (1976), 


1The case of Academy Broadway Corp. v. United States, No. 80-1-00220, has been consolidated with the in- 
stant matter for all purposes. The issues of law involved in both cases are identical. The merchandise involved 
in Court No. 80-1-00220 consists of chest-high, rather than hip-high, waders. 

2 Plaintiff's complaint also challenged Customs’ classification of the merchandise. Plaintiff, however, has 
abandoned all classification claims and stipulates that only the basis of appraisement is at issue herein. Item 
700.60 of the TSUS provides: 

Footwear (whether or not described elsewhere in this subpart) which is over 50 percent by weight of 
rubber or plastics or over 50 percent by weight of fibers and rubber or plastics with at least 10 percent 
by weight being rubber or plastics: 


. . s . . 
per. footwear (except footwear having uppers of which over 50 percent of the exterior surface area is 
leather): 
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amended by 19 U.S.C. § 1336 (Supp. IV 1980) (the flexible tariff pro- 
vision). See 1 R. Sturm, supra. The flexible tariff provision, a form 
of protection for American manufacturers that equalizes costs of 
production, provided administrative authority to achieve produc- 
tion cost equalization between domestic and foreign products by ad- 
justing the basis of valuation of imports to the ASP upon which ad 
valorem duty rates were then based. See Albert F. Maurer Co. v. 
United States, 47 Cust. Ct. 560, 565 (1961), aff'd, 50 Cust. Ct. 539 
(1963), aff'd, 51 CCPA 114 (1964). 

The ASP basis of valuation, however, was repealed by provisions 
of the Trade Agreements Act of 1979, Pub. L. No. 96-39, §§ 201- 
225, 93 Stat. 144, 194-236 (codified at 19 U.S.C. § 1401a (1982)). Pro- 
visions for ASP valuations contained in the flexible tariff provision 
were similarly repealed. See 19 U.S.C. § 1336(b) (1976) (repealed 
1979). Repeal of these controversial ASP provisions was required in 
order to implement acceptance by the United States of the Customs 
Valuation Agreement at the Tokyo Round of Multilateral Trade 
Negotiations. See H.R. Rep. No. 317, 96th Cong., 1st Sess. 1, 88 
(1979). The imports at issue in the instant matter were entered in 
1975, before the effective date of the Trade Agreements Act. The 
merchandise is therefore subject to pre-Trade Agreements Act 
valuation bases. 

The parties have agreed that the imported merchandise is classi- 
fiable under TSUS item 700.60. It is also agreed that the merchan- 
dise is on the “Final List” published by the Secretary of the Treas- 
ury, see Treas. Dec. 54,521, 98 Treas. Dec. 14, 50 (1958), and there- 
fore subject to appraisement in accordance with 19 U.S.C. § 1402 
(1976) (repealed 1979). Beyond these preliminaries, it is plaintiffs 
contention that the imported merchandise is not subject to ASP ap- 
praisement pursuant to 19 U.S.C. § 1402(a\(4) as a matter of law. To 
succeed, plaintiff must overcome the presumption of correctness at- 
taching to Customs’ decision. See 28 U.S.C. § 2639(aX(1) (1982). 


OPINION 
Headnote 3(b) of Schedule 7, Part 1, Subpart A provides: 


Subject to the provisions of section 336(f) of this Act, the 
merchandise in item 700.60 shall be subject to duty upon the 
basis of the American selling price, as defined in section 402 or 
402a of this Act, of like or similar articles manufactured or 
produced in the United States. 

Plaintiff's initial hurdle is obvious from the headnote above. The 
footwear at issue is conceded to be classifiable under item 700.60, 
TSUS. The headnote clearly states that any article so classifiable 
shall be dutiable on the ASP valuation basis. Plaintiff, however, 
seeks to circumvent the operation of the headnote by tracing the 
tariff classification history of hip-high waders. 

The analysis begins with Presidential Proclamation 2027, Treas. 
Dec. 46,158, 63 Treas. Dec. 232 (1933), issued by Herbert Hoover in 
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February of 1933. After an investigation conducted under the flexi- 
ble tariff provisions, the United States Tariff Commission deter- 
mined that relative costs of production between American and for- 
eign manufacturers should be equalized. The Proclamation, relat- 
ing to certain boots, shoes, and other footwear states in part: 


Whereas the commission has found it shown by said investi- 
gation that the principal competing countries for boots, shoes, 
or other footwear (including athletic or sporting boots and 
shoes), the uppers of which are composed wholly or in chief 
value of wool, cotton, ramie, animal hair, fiber, rayon or other 
synthetic textile, silk, or substitutes for any of the foregoing, 
with soles composed wholly or in chief value of india rubber or 
substitutes for rubber, provided for in paragraph 1530(e) of 
Title I of said tariff act, are Czechoslovakia and Japan, and 
that the pce competing comeiey for boots, shoes, or other 
footwear, who. zo in chief value of india rubber provided for 
in pozeareph 1537(b) of Title I of said act, is Czechoslovakia, 
and that the duties expressly fixed by statue do not equalize 
the differences in the costs of production of the domestic arti- 
cles and the like or similar foreign articles when produced in 
said principal competing countries; 

* * * s * * 7 


Now, therefore, I, Herbert Hoover, President of the United 
States of America, do hereby approve said report and proclaim 
that the rate of — shown by said investigation to be neces- 

differences, within the limit provided in 


7 to equalize suc 
said, section 336, on boots, shoes, or other footwear (including 
athletic or os boots and shoes), the uppers of which are 


composed wholly or in chief value of wool, cotton, ramie, 
animal hair, fiber, rayon or other synthetic textile, silk, or sub- 
stitutes for any of the foregoing, with soles composed wholly or 
in chief value of india rubber or substitutes for rubber, is 35 
per centum ad valorem based upon the American selling price 
as defined in section 402(g) of said act of boots, shoes or other 
footwear [described as above] * * * manufactured or pro- 
duced in the United States; and that the rate of duty shown by 
said oe to be n to equalize such differences 
within the limit provided in aad section 336, on boots, shoes, 
or other footwear, wholly or in chief value of india rubber, not 
specially provided for, is 25 per centum ad valorem based upon 

e American selling price of boots, shoes, or other footwear, 
wholly or in chief value of india rubber, not specially provided 
for, manufactured or produce in the United States. 


63 Treas. Dec. at 233-34. Plaintiff admits that its imported mer- 
chandise was originally subject to the Proclamation and therefore 
dutiable on an ASP basis. Plaintiff goes on to contend, however, 
that Congress removed the merchandise from the effect of the 
Proclamation by means of the Tariff Schedules Technical Amend- 
ments Act of 1965, Pub. L. No. 89-241, § 57(a), 79 Stat. 933 (re- 
pealed 1979). It is true that waterproof footwear wholly or over 50 
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percent by weight natural rubber and whose exterior surface is 
over 90 percent rubber or plastics, classifiable under item 700.50, 
was removed from Headnote 3(b) and the requirement of ASP valu- 
ation. JD.* But Congress took this action only to ensure that water- 
proof footwear consisting of natural rubber receive the same treat- 
ment under the TSUS as footwear consisting of synthetic rubber. S. 
Rep. No. 530, 89th Cong., Ist Sess. 15-25 (1965). Although the 
Senate originally proposed expanding ASP treatment to cover syn- 
thetic rubber footwear, id. at 20; see H.R. 7969, 89th Cong., 1st Sess. 
§ 59 (1965) (attachment to S. Rep. No. 530), the final legislation 
withdrew waterproof footwear from ASP treatment altogether and 
increased the rate of duty for natural and synthetic rubber water- 
proof footwear from 12% percent to 37% percent. Technical 
Amendments Act § 57(a). Subsequent to the enactment of the Tech- 
nical Amendments Act, all of the products originally the subject of 
Proclamation 2027 were to continue to receive substantial tariff 
protection—either through ASP valuation or a higher rate of duty. 
See 111 Cong. Rec. 23,534 (1965). 

The bifurcated approach to item 700.60 of the TSUS suggested by 
plaintiff is entirely unnecessary in this case. Plaintiff founds this 
argument on the initial language of Headnote 3(b), namely: “Sub- 
ject to the provisions of section 336(f) of this Act.” Plaintiff asserts 
that this language implies that merchandise must be subject to a 
valid and subsisting Presidential Proclamation before ASP treat- 
ment applies, and because waterproof footwear has been removed 
from the effect of any such proclamation, plaintiff's waterproof 
waders cannot receive ASP treatment. But plaintiff has stipulated 
that its waders are classifiable under item 700.60, not item 700.50 
which was the provision actually removed from ASP treatment by 
Congress. Prior to the TSUS, Presidential Proclamation 2027 ap- 
plied not only to waterproof footwear classified under section 
1537(b) of the Tariff Act of 1930, but also to other types of rubber 
footwear classified under section 1530(e). Regardless of whether 
plaintiff's waders are waterproof type footwear, they were clearly 
subject to Presidential Proclamation 2027. Headnote 3(b) carries 
forward the operation of the Proclamation and clearly requires 
that ASP treatment applies to merchandise under item 700.60. The 
obvious meaning of the initial language of Headnote 3(b) is that the 
President retains authority under 19 U.S.C. § 1336(f) to modify or 
terminate ASP treatment with respect to rubber footwear. Extrin- 
sic aids in arriving at the legislative intent need not be employed 
since the headnote is utterly “devoid of doubt or ambiguity.” 
Sandoz Chemical Works, Inc. v. United States. 50 CCPA 31, 33 
(1963). In any event, the Court finds it unnecessary to consider the 
effect of the initial language of the headnote in the hypothetical 


3 Schedule 7, part 1, subpart A was also amended by striking out item 700.50 and inserting in its lieu items 
700.51, 700.52 and 700.53. Technical An Amendments Act § 57(b). 
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situation where merchandise never had been subject to a Presiden- 
tial Proclamation. 

Plaintiff has amply demonstrated that ASP valuation applies to 
merchandise only through a specific statutory enactment or 
through a Presidential Proclamation issued pursuant to the flexi- 
ble tariff provision. Plaintiff also makes clear that Customs was 
not given the authority to enlarge the class of merchandise subject 
to a Presidential Proclamation. What plaintiff has not done, howev- 
er, is show that its imported merchandise, admittedly subject to 
Proclamation 2027, was removed from such consideration. The lack 
of merit in plaintiff's position is particularly emphasized when jux- 
taposed with the rule that articles of the same class or kind as 
those covered by a section 336 investigation and proclamation will 
come under the Proclamation regardless of whether the particular 
brand was then in existence. See Albert F. Maurer Co. v. United 
States, 51 CCPA 114, 120-21 (1964). 

In short, Congress, when it adopted Headnote 3(b) of Schedule 7, 
Part 1, Subpart A, unequivocally stated its intention that imported 
merchandise classifiable under item 700.60 of the TSUS was to be 
appraised on an ASP basis. Plaintiff's theorizing has served to 
muddy the waters on this clear statement regarding merchandise 
that was originally covered by a Presidential Proclamation issued 
pursuant to section 336 of the Tariff Act of 1930. The argument for- 
wards a misconception that the merchandise is not subject to Presi- 
dential Proclamation 2027. 

Further, plaintiff's argument, if accepted, would result in a sub- 
stantial repeal of Headnote 3(b) by exempting all waterproof foot- 
wear classifiable under item 700.60 from ASP valuation. Such re- 
peals by implication are not favored. United States v. Borden Co., 
308 U.S. 188, 198 (1939). It must be remembered that rubber water- 
proof footwear escaping ASP valuation normally would be assessed 
a higher rate of duty under item 700.53 of the TSUS. Accordingly, 
the Court rejects plaintiff's arguments. 


CONCLUSION 


Plaintiff has failed to overcome the presumption of correctness 
attaching to Customs’ appraisement decision. The merchandise was 
appraised on an ASP basis in accordance with the plain and un- 
equivocal meaning of Headnote 3(b), Schedule 7, Part 1, Subpart A 
of the TSUS. There appearing to be no genuine issues of material 
fact, summary judgment is appropriate. In light of the above, 
therefore, plaintiff's motion for summary judgment is denied; de- 
fendant’s cross-motion for summary judgment is granted. 

Judgment accordingly. 





Decision of U.S. Court of 
Appeals for the Federal 
Circuit 


AppgaL 84-1118 Consumer Products Div., SCM Corp. v. Silver 
Reed America, Inc., et al., The United States—ANtTIpuMPING, DrE- 
TERMINATION UNDER 516(A\d)—Appeal from Slip Op. 84-8 filed 
on April 17, 1984, reversed and remanded January 28, 1985. 
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